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Collective bargaining—a mutual exchange of positions fol-
lowed by agreement—enables a group of employees with 
a “community of interest” to negotiate a binding written 
contract with an employer. It gives workers a voice in their 
workplace and has become a respected approach, valued by 
employees and employers in the private sector and through-
out various levels of government.

A short history of bargaining in America
Passed by Congress in 1935, the National Labor Relations 
Act (NLRA) established the practice and procedure of col-
lective bargaining in the private sector. The Act declared 
that “protection by law of the right of employees to organize 
and bargain collectively safeguards commerce from injury, 
impairment, or interruption, and promotes the flow of com-
merce by removing certain recognized sources of industrial 
strife and unrest.” 

This groundbreaking statute encouraged “practices funda-
mental to the friendly adjustment of industrial disputes arising 
out of differences as to wages, hours, or other working condi-
tions, and by restoring equality of bargaining power between 
employers and employees.”

In the decades that followed, many states passed similar laws 
to regulate organizing, bargaining, and settling disputes for 
public workers, including educators. Collective bargaining 
offers an organized and transparent system to raise interests 
and resolve disputes. Currently, teachers in 34 states and the 
District of Columbia have the legal right to bargain; educa-
tion support professionals in 32 states and the district have 
that right, as do most higher education faculty in 28 states 
and the district. Bargaining in public education is prohibited 
in only six states. 

Collective bargaining is good public policy
Effective bargaining is based on ideals that resonate with 
both workers and employers, such as working together to 
solve problems and treating each other with respect. Parties 
can exchange the frank views of their constituents as they 
explore and resolve the issues being bargained. When labor 
and management can come to agreement on salary and ben-
efits while also improving teaching and learning conditions, 
everyone benefits. 
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In a non-bargaining environment, workers can only pre-
serve agreements on wages, hours, and working conditions 
through relationships with managers, legislative lobbying, or 
employer-written policies and handbooks. Through collective 
bargaining, however, such arrangements are written into a 
binding contract, outlasting union and management turnover.

A negotiated union contract is not a set of permanent work 
rules carved in stone. Any section can, by mutual agreement, 
be discarded or revised during the talks over a successor 
contract. And in the healthiest education environments, good 
union-management relations is a continuous process—often 
carried out monthly through a joint labor-management 
committee. 

Public education bargaining is constituent driven. On the 
labor side, union members and their elected leaders steer 
union decision making. Members determine union bargaining 
proposals and participate in a democratic, contract ratifica-
tion vote. On the employer side, negotiators speak to the 
needs of site-level administrators, school superintendents or 
university chancellors, K-12 school boards or university trustee 
boards, and elected officials. 

Collective bargaining is an exercise in freedom. In a 2007 
decision, the Supreme Court of Canada expressed that 
ideal eloquently: “The right to bargain collectively with an 
employer enhances the human dignity, liberty, and autonomy 
of workers by giving them the opportunity to influence the 
establishment of workplace rules and thereby gain some 
control over a major aspect of their lives, namely their work…. 
Collective bargaining permits workers to achieve a form of 
workplace democracy and to ensure the rule of law in the 
workplace.”1 In this country, Martin Luther King Jr. credited 
the labor movement with creating a better society. “The 
labor movement,” said King, “was the principal force that 
transformed misery and despair into hope and progress. Out 
of its bold struggles, economic and social reform gave birth 
to unemployment insurance, old age pensions, government 
relief for the destitute, and above all new wage levels that 
meant not mere survival, but a tolerable life. The captains of 
industry did not lead this transformation; they resisted it until 
they were overcome. When in the thirties the wave of union 
organization crested over our nation, it carried to secure 
shores not only itself but the whole society.”2

1 Health Services and Support – Facilities Subsector Bargaining Assn. v. British 
Columbia, 2 S.C.R. 391 (2007). 

2 Martin Luther King Jr. (speech, Illinois AFL-CIO Convention, 1965). 

Bargaining: step by step
Collective bargaining is a process through which employee 
union and employer representatives exchange positions, 
mutually solve problems, and reach a written agreement. That 
approved contract binds both groups. Here is how the collec-
tive bargaining process typically unfolds in public education 
(there are many local variations):

1. Preparing for bargaining. Both sides form bargaining 
teams and gather information. The union panel usually 
is selected through a process outlined in the union’s 
constitution and by-laws, while the management team is 
designated by the employer. Each party may meet with its 
constituents and/or conduct surveys to identify and then 
prioritize issues. During this assessment phase, each team 
also analyzes the current collective bargaining agreement 
to spot additional needed changes.

2. Determining the bargaining style. During this initial 
period, the parties discuss the style of bargaining to be 
used during this round of negotiations, most often either 
proposal bargaining or interest-based bargaining. Either 
can be used effectively.

  ✔ Proposal bargaining is a style in which each team 
drafts written desired changes to the contract to pres-
ent to the other side. Based on these proposals, the 
two bargaining teams engage in discussions until there 
is agreement on the proposed changes. 

  ✔ Interest-based bargaining does not start with writ-
ten proposals. Instead, both sides identify issues that 
are important to them and discuss why. The “why” is 
considered an “interest.” Both parties explore options 
to resolve their issues and accommodate each other’s 
interests. The parties agree on standards and proce-
dures to evaluate all options. Both sides discuss the 
options until there is mutual agreement on a solution. 
Once the agreement is reached, a subgroup drafts the 
actual contract language.

3. Starting negotiations. Once the bargaining style has 
been determined, the teams prepare based on the style 
selected, agree on ground rules, meet at an agreeable 
location, and start negotiations. State law and court cases 
determine the mandatory, permissive, and prohibited sub-
jects of bargaining. 

4. Reaching a tentative agreement. When both bargaining 
teams are satisfied with the changes, they sign a “tentative 
agreement.” It is only tentative until it has been formally 
approved by the union’s members and the employer’s 
governing board.

If the two teams are not able to reach agreement, they can 
pursue impasse options provided in state law that may lead to 
a settlement. There may be four impasse options, depending 
on state law, and one or all could be used to settle a dispute: 

� Mediation. An impartial neutral person facilitates dia-
logue between the parties to help them create and 
reach a resolution.

� Fact-finding. A neutral third party hears presented 
evidence from the parties and makes a formal non-
binding recommendation to the parties. The parties 
can either accept or reject the recommendation.

� Interest arbitration. A neutral arbitrator conducts a for-
mal hearing, analyzes the information presented, and 
makes a formal binding decision. 

� Strike. The union engages in a concerted collective 
action, through which its members withhold services in 
order to achieve a settlement. With thousands of edu-
cation employee contracts bargained each year, fewer 
than ten, on average, result in a strike. 

5. Ratifying the contract. When the union and employer 
teams have reached a tentative contract agreement, they 
review the proposal with their respective constituency 
groups.

The union holds a ratification meeting where members ask 
questions and offer opinions on the tentative contract agree-
ment. Individuals are then asked to vote, usually by secret bal-
lot, on the tentative agreement. Absentee ballots may also be 
available so that everyone has an opportunity to vote. A major-
ity of votes determines if the contract is ratified or rejected.

The management team generally seeks approval from the 
school board.

If the tentative agreement is ratified by both sides, then the 
parties have a new (or successor) agreement. If the tenta-
tive contract agreement is not ratified—by either party—the 
teams usually go back to the bargaining table and continue 
negotiations. They negotiate until they are able to bring back 
a new tentative agreement for a vote. 

6. Changing or clarifying the contract. With the agreement 
of both parties, any section of a ratified contract can be 
revised during the term of the contract. In many districts, 
representatives of labor and management also meet 
regularly during the term of the contract to talk about and 
resolve issues of mutual concern. In addition, either at 
the bargaining table or during the life of a successor con-
tract, the parties can create memoranda of understanding 
(MOUs). The benefit of the MOU is that it gives the parties 
an opportunity to reach a temporary agreement on an 
issue that is important to both the union and the employer.
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