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release is conducted exclusive-
ly by a professionally trained
staff utilizing assessment in-
struments that are scientifically
valid and reliable. If this sounds
like a bunch of science, it is.

In 2012 theKentuckyGener-
al Assembly enacted a sweep-
ing reformof bail and sentenc-
ing practices in theCommon-
wealth ofKentucky.Knownas
HouseBill 463 (HB463), this
bipartisan legislation recog-
nized and addressed two com-
pelling public interests. First,
the costs of incarcerating de-
fendantswere causing serious
budget difficulties for state and
local governments. Second,
many of those housed in county
jails are pretrial detainees. In
otherwords, our tax dollars
were increasingly being spent
to house, feed and care for indi-
vidualswho are presumed in-
nocent and awaiting trial.

One of themandates ofHB
463 is the utilization of evi-
dence-based practices in the

assessment of pretrial detain-
ees for release prior to trial.

OurPretrial Services uses an
assessment instrument that
measures ties to the communi-
ty; sufficientmeans of support;
whether the charge is aClassA,
B orC felony;whether the de-
fendantwas chargedwith a new
crimewhile on release on a
pending charge;whether the
defendant had previously failed
to appear on a pending charge;
prior criminal convictions;
prior convictions for violent
crime; history of drug and/or
alcohol abuse;whether the
defendant is on probationwhen
chargedwith the current of-
fense; and prior convictions for
escape-related charges.

Each of these factors is as-
signed a point value. The total
points determinewhether an
accused detainee is considered
a low,moderate or high risk for
(1) failing to reappear, and (2)
re-offendingwhile on release
pending trial. Statedmore sim-
ply, the pretrial assessment
assists judges in deciding
whether a defendant is a flight
risk or a danger to the commu-
nity.

Bail is defined as “a proce-
dure to procure the release of
one chargedwith an offense by

insuring his future attendance
in court.” The right to bail—
rooted in the presumption of
innocence— is included in the
EighthAmendment to theUnit-
ed StatesConstitution. Federal
and state court decisions over
the last 60 years have estab-
lished that defendants charged
with non-capital offenses are
entitled to reasonable bail. Ken-
tucky lawmandates that defen-
dants be released on their own
recognizance or on unsecured
bondprior to trial unless the
reviewing judge determines
that the defendant is a flight
risk or a danger to the commu-
nity.Under these rules of law,
bail isnot intended to punish a
defendant in anticipation of
conviction.

This iswhere the pretrial
assessment becomes such a
valuable tool to a reviewing
judge— it is a valid and reliable
means ofmaking a truly educat-
ed guesswhether a defendant
will comeback to courtwithout
being accused of another crime
while awaiting trial.

Notice the term I used—
“educated guess.”We allwish
wehad a crystal ball and could
predict the future, but bail deci-
sions are exercises inmaking
the best decision possible based

on a scientific instrument pre-
pared by the finest pretrial
release system in the country.
In a free society such as ours,
this is the risk that theKen-
tuckyGeneralAssembly is
willing to take and that our
Constitutionmandates.

So here is some science and
math to consider.

JeffersonCounty trial
judges reviewedbail for 47,649
defendants in calendar year
2012. Of those defendants,
35,186 obtained pretrial release.
Low-risk defendants reap-
peared in court 87 percent of
the time.Only 6 percent re-
offendedwhile on release.Mod-
erate-risk defendants appeared
in court 80 percent of the time
and only12 percent re-offended
while on release.High-risk
defendants appeared in court an
amazing 79 percent of the time,
but had a19 percent chance of
re-offending.

In Louisville,we love our
basketball (aswe should!). In
hoops terms, your judges are
shooting 79 percent to 87 per-
cent from the field.

Fortunately, our elected
prosecutors have both previ-
ously served as respected
judges in our community and
they understand the legal prin-

ciples underlying bail decisions
and their duty to do justice. As
advocates for theCommon-
wealth, it is their role to chal-
lenge bail decisions if they be-
lieve it is appropriate under the
law.

The late JusticeThurgood
Marshall had this to say in the
landmarkbail decision,United
States v. Salerno: “Honoring the
presumption of innocence is
often difficult; sometimeswe
must pay substantial social
costs as a result of the values
we espouse. But at the end of
the day the presumption of
innocence protects the inno-
cent; the shortcutswe takewith
thosewhomwebelieve to be
guilty injure only thosewrong-
fully accused and, ultimately,
ourselves.”

Indeed, arguments about bail
are nothing new in courthouses.
We—judges, prosecutors, and
defense counsel—are allwork-
ing hard to honor the rule of law
regarding bail decisions in our
criminal courts.

David P. Bowles has served as a
JeffersonDistrict Court judge since
2008 and serves on theKentucky
Pretrial Judicial Committee. He is a
retired Jefferson County police lieu-
tenant.
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E
ighteen JCPS schools
have been identified
by the state as Priori-
ty Schools, indicating
that their scores are in
the lowest 5 percent

of schools in the state account-
ability system. The Jefferson
County Teachers Association is
committed to helping every
student in all our JCPS schools
succeed, and we are particular-
ly focused on assisting those in
our Priority Schools. In order
to achieve the goal of rapid and
dramatic improvement in stu-
dent success, JCTA believes it
essential for all stakeholders to
boldly rethink our improve-
ment efforts in these schools.
To this end, JCTA is proposing
to the community a compre-
hensive package of changes
that we believe can be “game
changers” for these schools.

1. We should actually ask
the teachers and principals in
the Priority Schools what
they need in order to be
more successful, and the dis-
trict, the union, and the state
should commit to move heaven
and earth to provide what the
schools say they need.

This may seem obvious, but
thus far this has not happened
in any meaningful way in our
Priority Schools. “School re-
form” is being imposed on
them from above, with multiple
parties sharing the responsibil-
ity for why. It is essential that
we cut through the bureaucra-
cy and actually listen to those
in the schools who are closest
to children as we design and
implement our improvement
efforts. To accomplish this, a
structured process with in-
dependent facilitators could be
used.

2. As an extension of No. 1
above, we should offer the
staff at Priority Schools op-
tions to extend the school
day and allow the staff at
these schools to determine

how best to use
this additional
time.

Teachers in
Priority Schools
are already
struggling to
find time for
numerous meet-
ings, coaching
and strategy

sessions, professional devel-
opment workshops and collab-
orative work in Professional
Learning Communities, without
taking time away from stu-
dents. If the staff in these
schools indicate that additional
time in the regular teacher
workday would help address
these responsibilities and allow
them to better assist their stu-
dents, we should make addi-
tional time available to them.
An extended day would also
expand opportunities for stu-
dents to receive additional
support and enrichment with-
out being pulled out of other
classes during the school day.

Most JCPS middle and high
schools end their day at 2:20
p.m., while most elementary
schools end at 3:45 p.m. Since
all our Priority Schools are
middle and high schools, ex-
tending the school day by 85
minutes would allow these
schools to participate in the
already existing elementary
transportation plan, thus dimin-
ishing the need for an expen-
sive separate transportation
plan for these schools.

3. We should make teach-
ing at Priority Schools more
attractive by enhancing pay
and working conditions at
these schools.

If the staff at a Priority
School extends the day in a
manner that causes some or all
of the teachers at the school to
work longer, the teachers
should be compensated for the
added time. For example, add-
ing 85 minutes to the school
day of a teacher earning
$50,000 per year would provide
a salary increase of about

$10,000. Such an enhanced
salary could inspire more
teachers within the district to
apply for transfers into our
Priority Schools, while helping
to encourage those already in
Priority Schools to stay the
course. This could also assist
the district’s broader recruit-
ment initiatives, which could
be especially beneficial in our
ongoing efforts to hire minor-
ity teachers, so our teaching
staff reflects the diversity we
see in our classrooms.

4. As an extension of No. 3
above, we should invest in
reducing class size at Priority
Schools.

Reducing class size at Prior-
ity Schools will allow teachers
to better personalize their in-
struction for each student. It
will also facilitate better rela-
tionships between teachers and
students, and help diminish
discipline problems. Studies
show that reduced class size
can help attract and keep qual-
ity teachers.

5. We should make stu-
dents in our Priority Schools
our top priority.

The district’s organizational
and financial resources should
be focused on the schools need-
ing the greatest support. For
example, beginning with the
2012-2013 school year, JCPS has
added approximately 80 new
administrators to elementary
schools all across the district,
even though none of these
elementary schools are Priority
Schools. With the cost to the
district for each of these ad-
ministrators in the range of
$100,000, this represents ap-
proximately $8 million in re-
curring costs. These funds
might be more strategically
invested in implementing the
changes JCTA is proposing for
our Priority Schools.

6. Most importantly, with
support from the state, we
should fundamentally change
the way students are as-
sessed in Priority Schools in
order to create a more engag-

ing learning experience that
will improve attendance and
student success.

It is time we confront the
fact that the effect of placing
high stakes on mainly multiple-
choice standardized tests cre-
ates unbearable pressure to
teach to the test in a way that
is not good for kids. Everything
revolves around test scores
and kids become numbers.
Instruction is focused on basic
skills, which does not promote
engaging learning experiences
for kids. This is especially
alienating for our most vul-
nerable learners. But there is a
better way.

A group of 28 New York
high schools, known as the
Performance Standards Con-
sortium, is exempt from almost
all high-stakes testing required
by their state because the Con-
sortium utilizes locally de-
signed performance-based
assessments to gauge student
learning. These assessments
are much richer and more
“real-world” in nature than the
mainly multiple-choice state
tests. The Consortium has rig-
orous standards for the design
of these local assessments,
with a peer review process to
ensure quality.

These better assessments
promote much more engaging
experiences for learners, par-
ticularly struggling learners,
and the Consortium’s results
prove it.

Compared to average New
York City high schools, Consor-
tium schools have more stu-
dents of color, more who qual-
ify for free or reduced-price
lunch, more receiving special
education services, and more
entering 9th- and 10th-grade
students scoring below the
state standard in reading and
mathematics. In spite of all
these challenging demographic
factors, Consortium schools
demonstrate greater success
than their NYC counterparts.
They have a 10 percent higher
overall graduation rate, a 25

percent higher graduation rate
for special needs students, a 30
percent higher graduation rate
for English Language Learners,
less than half the dropout rate,
less than half the suspension
rate, less than one-third the
teacher turnover rate, and a
higher college enrollment rate
for graduates, who have a low-
er college drop-out rate, a high-
er college grade point average,
and a higher college graduation
rate. While the national aver-
age enrollment rate for male
African-American and Hispan-
ic high school graduates are 37
percent and 42 percent, re-
spectively, these percentages
for the Consortium are 86 per-
cent and 90 percent.

Through a broad interpreta-
tion of the new Districts of
Innovation law, the state could
grant JCPS permission to im-
plement locally designed au-
thentic assessments instead of
multiple-choice state tests.
Given the remarkable success
demonstrated by the Consor-
tium, the state should do so.

We should begin immedi-
ately. The first five recom-
mendations above can be im-
plemented beginning in the fall
of 2013. With these changes in
place, the sixth, and most pow-
erful, recommendation could
begin in the fall of 2014.

At JCTA, we recognize we
are proposing bold changes
that are likely to make stake-
holders, including our own
JCTA members, uncomfort-
able, but this cannot be about
adult comfort. It is up to all of
us in the community to move
beyond our comfort zones in
order to make the sort of dra-
matic changes our kids need to
be successful. Our hope is that
others will join us in support-
ing these recommendations, so
that we can help all our stu-
dents realize their amazing
potentials.

The author, of Louisville, is presi-
dent of the Jefferson County Teach-
ers Association.

By Brent McKim
Special to The Courier-Journal

To help students improve, JCTA recommends asking teachers and principals
in Jefferson County’s 18 Priority Schools what they need in order to be
more successful, with the district, union and state then doing all they can
to provide schools with what they need. GETTY IMAGES

Comprehensive plan for Priority Schools

‘GAME
CHANGERS’
FROM JCTA

Brent McKim


