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MEMORANDUM

TO:

Members, Jefferson County Board of Education 

FROM:
Brent McKim and Stephen Neal

RE:

Non-renewal of Teaching Contracts

DATE:
May 15, 2008

Teachers must complete four years in the classroom, under renewable annual contracts, before earning tenure. For the last 16 years, no non-tenured teacher has failed to have their contract renewed because of performance problems without first being evaluated through a process that included the twelve-week Significant Deficiency Procedure. We are bitterly disappointed to find that our new Superintendent does not believe in following this process. He recently issued notices of non-renewal to approximately 20 non-tenured teachers in complete disregard of JCBE-approved policy and the JCBE-JCTA labor agreement. He says state law allows him to do this. We disagree. 


State law (KRS 156.557) requires non-tenured teachers to be evaluated annually. JCPS has adopted a teacher evaluation policy that requires the Significant Deficiency Procedure to be followed before a decision not to renew a non-tenured teacher’s contract. (Teacher Performance Evaluation Policy, No. 17) This same procedure is also contained in the JCTA labor agreement. (Article 8, Employee Evaluation, Sections B and C, Significant Deficiencies)  The JCBE-approved policy states, “The major purposes of the evaluation process are recognition and improvement of job performance.”   Indeed, this process is essential if we are to have a fair dismissal process because it ensures that every teacher is notified of deficiencies significant enough to potentially endanger continued employment, and it provides a reasonable 12-week time period for the teacher to correct his or her deficiencies with assistance from appropriate school district personnel.

For the last 16 years, this policy had been consistently followed.  This is evidenced by the fact that a number of arbitrations have been held during this time period to determine whether non-tenured teachers were dismissed without just cause, and in every case the Significant Deficiency Process was followed.  One must ask why the JCPS administration would have agreed to repeatedly participate in and share the cost of these arbitrations if this process was not obligatory.


What changed? Last year an arbitration was held regarding the non-renewal of two non-tenured teachers from Barbados. This arbitration was extremely complex, involving intricacies of federal immigration law.  As an ancillary issue in this case, the arbitrator found that, under state law, the superintendent had the power to not renew limited teacher contracts; however, the arbitrator held that this authority was not without constraints, such as school board policy and contractual agreements.  Indeed the arbitration decision clearly stated that JCPS must follow the Significant Deficiency Procedure found in the contract (Article 8) before a teacher can be non-renewed. He found that JCPS had not followed this procedure with the Barbados teachers. He ordered JCPS to “cease and desist” violating the contract for future non-renewals.  The District accepted this ruling and did not appeal. 

None of the approximately 20 teachers currently being non-renewed have been given the benefit of the Significant Deficiency Procedure. A number have not even received their annual employment evaluations. Some are in their third and fourth year of teaching, and have received satisfactory employment evaluations. The District policy mentioned above, that requires the Significant Deficiency Procedure be followed before a non-renewal decision is made, applies to these teachers. Also applicable is the similar JCTA contract provision, Article 8 – Evaluation, which requires the Significant Deficiency Procedure to be used prior to taking any “adverse action” against an employee. There can be no question as to whether the district’s failure to apply this contract language to non-tenured teachers is a violation of the labor agreement because two separate arbitration decisions (Florman and Aisenberg) have clearly found the district administration guilty of violating the Article 8 by not implementing the required Significant Deficiency Procedure for non-tenured teachers. In his June  2007 arbitration decision, Arbitrator Aisenberg ordered the District to “cease and desist” violating Article 8.  Referring back to Arbitrator Florman’s earlier decision, Aisenberg stated, “…the Board should now be doubly aware of its obligation to follow the evaluation procedures set forth in Article 8....”  Yet Dr. Berman evidently believes he has the legal right to act and that neither JCBE-approved policy, nor contract, nor even a clear arbitration award binds him. We are extremely disturbed by Dr. Berman’s apparent belief that because he is superintendent, rules do not apply to him.

We ask you to consider that these early years of teaching are critical to the formation of career professionals. New teachers make mistakes. They have to learn, grow, and adapt. Every teacher is entitled, by state law, policy and contract, to be regularly evaluated and presented opportunities to improve. This is not only the legal thing to do, it is the right thing to do. Those non-tenured teachers who cannot meet the high instructional standards of JCPS are subject to being terminated using the Significant Deficiency Procedure. This process assures the rights of both the teachers and the District. By following the Significant Deficiency Procedure, the District can eliminate poorly-performing teachers in a practical, legal, fair, and sensible manner. 


We are not asking the School Board to involve itself in individual personnel matters or to evaluate the particular circumstances of the teachers who have been non-renewed.  But the teacher evaluation procedures and the JCTA agreement are School Board policies and, as such, it is appropriate for the School Board to provide direction to the Superintendent on adherence to policy.  (Indeed, this is an important area for the school board to note when evaluating the performance of the superintendent.)  Therefore, we ask the School Board, as a matter of policy, to honor its obligations under the labor agreement by directing the Superintendent to comply with the evaluation provisions of Article 8, the JCBE employee evaluation policy, and arbitrator Aisenberg’s June 2007 cease and desist order.
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